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WHAT IS A CANDIDATE? WHAT IS A CONTRIBUTION?
AN ANALYSIS OF HOW NORTH DAKOTA'S
NEW CAMPAIGN FINANCE DEFINITIONS COMPARE
TO THE REST OF THE STATES

I.

INTRODUCTION

In 2001 and 2002, the definitions of "candidate" and "contribution"
were at the center of the North Dakota political debate over a luncheon held
by Governor John Hoeven.l The definition of a candidate contained in the
North Dakota Century Code section on campaign finance before 2003 was
"an individual who seeks nomination for election or election to public
office." 2 The definition of a contribution contained in the North Dakota
Century Code section on campaign finance before 2003 was "a gift, subscription, loan, advance, or deposit of money, made for the purpose of
influencing the nomination for election, or election, of any person to public
office .... ."3 The definitions led to controversy concerning whether the
Governor was a candidate at the time a donation was made, and whether the
4
donation of services was a contribution.
The purpose of this note is to provide a brief overview of the changes
that North Dakota's 58th Legislative Assembly made to the definitions of
"candidate" and "contribution" in the North Dakota Century Code section
on campaign finance laws. The note will discuss some of the reasons cited
by lawmakers for the changes, including reference to an Attorney General's
opinion and a district court case that evolved out of a campaign fundraising
event in North Dakota. The new definitions will be examined by looking at
how courts of various other states have interpreted their states' similar definitions. North Dakota's definitions of "candidate" and "contribution" will
then be compared and categorized with the definitions of "candidate" and
"contribution" that are used throughout the rest of the United States. The

1. See Dale Wetzel, Governor Fires His Political Director, BISMARCK TRIBUNE, Feb. 8,
2002, at A l (explaining the controversy over the Hoeven fundraiser).
2. N.D. CENT. CODE § 16.1-08.1-01(2) (1997), amended by N.D. CENT. CODE § 16.1-08.101 (2004).
3. N.D. CENT. CODE § 16.1-08.1-01(3) (1997), amended by N.D. CENT. CODE § 16.1-08.101 (2004).
4. Dale Wetzel, Governor Didn't Break Finance Law, BISMARCK TRIBUNE, Feb. 23, 2002, at
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note will conclude by examining the effect the new definitions would have
on the campaign fundraising event.
II.

THE OLD DEFINITIONS OF CANDIDATE AND CONTRIBUTION
A.

THE CONTROVERSY OVER A FUNDRAISER

In April 2001, two Burlington Northern Santa Fe (BNSF) railway
dining cars were parked in Mandan, North Dakota for a series of social
events. 5 The social events included two nights of dinners for members of
the North Dakota Legislature. 6 Governor John Hoeven also held a
luncheon fundraiser on the cars owned by BNSF.7
BNSF was to be reimbursed for the use of the cars and for the amount
of food served. 8 The Governor's political director apparently overlooked
paying the invoice that was sent by BNSF.9 The nonpayment of the invoice
became public when Democratic North Dakota State Senator Aaron Krauter
asked North Dakota Attorney General Wayne Stenehjem to issue an opinion on whether the Governor's use of the dining cars violated North
Dakota's prohibition on corporate campaign contributions.10
As part of his inquiry, the Attorney General asked the Governor's
political director for documentation that BNSF had been reimbursed for the
expenses of the fundraiser.l In an apparent panicked attempt to cover up
the fact that she forgot to reimburse BNSF at the appropriate time, the
Governor's political director forged the Governor's signature and predated
a check to BNSF.12 The Attorney General continued his inquiry and issued
an opinion on February 22, 2002.13

5. Wetzel, supra note 1, at Al.
6. Id.
7. Id.
8. Id.
9. See id. (stating that political director Connie Johnson later forged a $450 check to repay
the railroad).
10. Id.; see N.D. CENT. CODE § 16.1-08.1-03.3(1) (2004) (prohibiting corporations, cooperative corporations, limited liability companies, or associations from making direct contributions to
aid candidates for political office).
II. Wetzel, supra note 1, at Al.
12. Id.
13. Wetzel, supra note 4, at Al; Letter Opinion 2002-L-12, from Wayne Stenehjem,
Attorney General, to State Senator Aaron Krauter (Feb. 22, 2002), available at
http://www.ag.state.us/Opinions/2002/Letter/O2-L- 12.pdf.
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THE ATTORNEY GENERAL ISSUES AN OPINION

The Attorney General noted that North Dakota law prohibits corporations from making direct contributions to candidates.1 4 The opinion then
stated that a candidate was defined as "an individual who seeks nomination
for election or election to public office."1 5 The Attorney General noted that
when the fundraiser was held, Governor Hoeven had been in office for only
four months.16 The next gubernatorial primary or general election was over
three years away.17 Governor Hoeven had not announced his candidacy for
governor in 2004, had not filed any papers for candidacy in 2004, and had
not taken any action to indicate that he would seek nomination or election
in 2004.18 The Attorney General concluded that Governor Hoeven was not
a candidate according to the definition provided by state law.19
Under the state law at that time, a contribution was defined as a "gift,
subscription, loan, advance, or deposit of money, made for the purpose of
influencing the nomination for election, or election, of any person to public
The opinion noted that the legislative history behind the deoffice . ."20
finition of contribution demonstrated that the definition originally included
the phrase "or anything of value." 21 This phrase was struck from the definition before the final passage of the law. 22 The opinion reasoned that "by
rejecting the phrase 'or anything of value,' the Legislature intended to restrict the definition of 'contribution' to contributions of money, rather than
including other property or services having a monetary value such as inkind contributions." 23 The Attorney General concluded that although it was
14. See N.D. CENT. CODE § 16.1-08.1-03.3(I)(c)-(d) (stating "a corporation, cooperative
corporation, limited liability company, or association may not make a direct contribution... to aid
any candidate for political office or for nomination to political office ... for any political
purpose... ").
15. N.D. CENT. CODE § 16.1-08.1-01(2) (1997), amended by N.D. CENT. CODE § 16.1-08.101(2004).
16. Letter Opinion 2002-L-12, 4 (Feb. 22, 2002).
17. Id.
18. Id.at 5.
19. Id. at 6. The statute defined a candidate as an individual who seeks nomination or
election to office. N.D. CENT. CODE § 16.1-08.1-01(3) (1997). The Governor was only in office
for four months at the time of the fundraiser. Letter Opinion 2002-L- 12, 4 (Feb. 22, 2002). There
was no indication from the Governor that he would seek reelection. Id. Therefore, the Governor
was not seeking nomination or election to office at the time of the fundraiser. Id.
20. N.D. CENT. CODE § 16.1-08.1-01(3) (1997), amended by N.D. CENT. CODE § 16.1-08.101 (2004); See Letter Opinion 2002-L-12, 1 (Feb. 22, 2002) (citing the 2002 North Dakota
Century Code section that defined contribution).
21. Letter Opinion 2002-L-12, 3 (Feb. 22, 2002) (citing H.B. 1218, 47th Leg. Assem. (N.D.
1981); Hearing on H.B. 1218 Before the House Comm. on the Judiciary, 47th Leg. Assem. (N.D.
1981) (testimony of Rep. Rosie Black)).
22. Letter Opinion 2002-L-12, 3 (Feb. 22, 2002).
23. Id. at 4.

NORTH DAKOTA LAW REVIEW

[VOL. 80:441

illegal for a corporation to donate to candidates,24 it was not an illegal corporate campaign contribution if a corporation gave a non-cash donation of
goods or services to an officeholder unless the officeholder was a candidate
at the time of the contribution.25 Therefore, under the state law at that time,
Governor Hoeven did not violate any campaign finance laws. 26
Some North Dakota Democrats (Democrats) did not react favorably to
the Attorney General's conclusions of law. 27 Senator Krauter stated that
Democratic Party officials were contemplating "whether to turn the matter
over to a state's attorney for investigation."28 The chairman of the state
Democratic Party, Tom Dickson, stated that the Attorney General's opinion
was wrong and irresponsible. 29 Dickson also indicated that the Democratic
Party would challenge the opinion judicially.30 Senator Krauter asked the
legislative council 3' to research how opinions issued by an attorney general

32
could be overturned.

C.

JUDGE BRUCE BOHLMAN ISSUES HIS INTERPRETATION OF THE
DEFINITIONS OF CANDIDATE AND CONTRIBUTION

In March 2002, the Democrats filed a lawsuit in the Northeast Central
Judicial District Court in Grand Forks County seeking a ruling that
Attorney General Stenehjem's interpretations of state campaign finance
laws were wrong. 33 The plaintiffs sought a declaratory judgment for two
issues.34 First, the plaintiffs wanted a decision for when an individual was
considered a candidate under North Dakota's campaign finance laws. 35

24. N.D. CENT. CODE § 16.1-08.1-03.3(1) (2004).
25. Letter Opinion 2002-L-12, 5 (Feb. 22, 2002).
26. See id.
27. Lauren Donovan, Democrats Ponder Criminal Investigation After Audit; Governor and
at Least 18 Others Could Have Criminal Liability, Krauter Says, BISMARCK TRIBUNE, Mar. I,
2002, at Al.
28. Id.
29. Id.
30. Id.
31. See N.D. CENT. CODE § 54-35-02 (2001) (stating that the powers and duties of the
legislative council include gathering information about any subject requested by a member of the
legislative assembly, and considering important issues of public policy).
32. Donovan, supra note 27, at Al.
33. Megan Boldt, Campaign Decision Pleases Democrats, BISMARCK TRIBUNE, Sept. 5,
2002, at AI. The article explained that state Democratic Party chairman and Bismarck attorney
Tom Dickson would represent State Senator Steve Tomac (Democrat-St. Anthony) and two Grand
Forks men, William Couchigian and Mark Froemke, in their lawsuit against Attorney General
Wayne Stenehjem and Secretary of State Al Jaeger. Id.
34. Tomac v. Jaeger, No. 02-C-338, slip op. at I (N.D. Dist. Ct. Sept. 3, 2002).
35. Id.
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Second, the plaintiffs wanted a decision for what constituted a contribution
under North Dakota Century Code Section 16.1-08.1-01(3).36
Judge Bruce Bohlman issued his opinion on September 3, 2002.37 The
opinion began by determining what constituted a contribution under North
Dakota Century Code Section 16.1-08.1-01(3).38 The opinion stated that
39
the provision defining a "contribution" was clear and unambiguous. When
statutory language was clear and unambiguous, the meaning of the statute
40 Judge
was presumed to be clear from the statutory language itself.
Bohlman looked to North Dakota Century Code Section 1-02-38 for
4 1 Judge
presumptions that a court must follow when interpreting statutes.
Bohlman stated that "[o]ne of those presumptions is that the entire statute is
intended to be effective." 42 North Dakota Century Code Section 16.1-08.101(3)(b) excluded "time spent by a volunteer or political party worker"
from the definition of a "contribution." 43 Judge Bohlman reasoned that if
the statute was intended to limit contributions to only money, it was
unnecessary to exclude "time spent by [a] volunteer ...or political party
worker[]." 44 If a "contribution" was limited to money, time spent by
volunteers would already be excluded from the definition of a "contribution." 45 Therefore, Judge Bohlman concluded that the definition of
46
contribution was not limited only to contributions of money.
The other issue Judge Bohlman decided was when should an individual
47
be considered a "candidate" under North Dakota's campaign finance laws.
Judge Bohlman concluded that whether an individual was a candidate
4 8 Judge
depended on the facts and circumstances of each particular case.
Bohlman declined to rule on this issue, stating that if he were to issue a
ruling, he would be legislating. 49
36. Id.; N.D. CENT. CODE § 16.1-08.1-01(3) (1997).
37. Tomac, No. 02-C-338 at 4.
38. Id. at 2. The plaintiffs sought to determine whether or not a donation of goods, services,
or a combination of both were considered a contribution under the statute even though the statute
did not contain the words "anything of value" in the definition of a contribution. Id.
39. Id. at 3.
40. See id.(stating that when statutory language is ambiguous or of doubtful meaning, a
court may look to extrinsic evidence to determine the meaning of the statute).
41. Id.; see N.D. CENT. CODE § 1-02-38 (1997). The statute states, in relevant part, "In en" Id.
acting a statute, it is presumed that ...The entire statute is intended to be effective ....
42. Tomac,No. 02-C-338 at 3.
N.D. CENT. CODE § 16.1-08.1-01(3)(b) (2004).
43. Id.;
44. Tomac,No. 02-C-338 at 3.
45. Id.
46. Id.
47. Id. at 1.
48. Id.at 4.
49. Id.
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Judge Bohlman's opinion effectively overruled the interpretation of
"contribution" offered by Attorney General Wayne Stenehjem.50
Stenehjem did not appeal Judge Bohlman's decision.51 Instead, he and
North Dakota Secretary of State Al Jaeger decided to propose legislation
that would clearly ban any type of campaign contribution from corporations, labor unions, and cooperatives. 52 The legislation would also seek to
clearly define a candidate as anyone who is raising campaign money. 53 The
debate over the interpretation of the definitions of candidate and contribution led to the 58th Legislative Assembly's attempt to clarify the
definitions.5 4
III. THE NEW DEFINITIONS OF CANDIDATE AND CONTRIBUTION
The 58th Legislative Assembly amended subsections 2 and 3 of
Section 16.1-08.1-01 of the North Dakota Century Code.55 The amendment
to subsection 2 clarified the definition of "candidate" to mean,
an individual who seeks nomination for election or election to
public office, and includ[ing]: [a] person holding public office; [a]
person who has publicly declared that person's candidacy for
nomination for election or election to public office or has filed or
accepted a nomination for public office; [a] person who has formed a campaign or other committee for that person's candidacy for
public office; [a] person who has circulated a nominating petition
to have that person's name placed on the ballot; and [a] person
who has, in any manner, solicited or received a contribution for
that person's candidacy for public office, whether before or after
the election for that office.56
The amendment to subsection 3 altered the definition of "contribution"
to "a gift, transfer, conveyance, provision, receipt, subscription, loan, advance, deposit of money, or anything of value, made for the purpose of
influencing the nomination for election, or election, of any person to public

50. See Boldt, supra note 33, at A I (explaining that the district judge overruled the Attorney
General, saying that goods and services, along with money, are contributions under the statutory
definition, but did not rule on the definition of a candidate).
51. Id.
52. Id.
53. Id.
54. S.B. 2403, 58th Leg. Assem. (N.D. 2003); S.B. 2063, 58th Leg. Assem. (N.D. 2003).
55. S.B. 2403, 58th Leg. Assem. (N.D. 2003); S.B. 2063, 58th Leg. Assem. (N.D. 2003);
N.D. CENT. CODE § 16.1-08.1-01(2)-(3) (2004).
56. S.B. 2063, 58th Leg. Assem. (N.D. 2003) (emphasis added).
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office .... ."57 The amendment added the phrase "or anything of value" and
stated that anything of value "includes any good or service of more than a
nominal value." 58 Nominal value "means the cost, price, or worth of the
good or service is trivial, token, or of no appreciable value." 59 The
legislature also stated that the term contribution does not include,
Money or anything of value received for commercial transactions,
including rents, advertising, or sponsorships made as a part of a
fair market value bargained-for exchange. Money or anything of
value received by a candidate in that person's personal capacity,
including pursuant to a contract or agreement made for personal or
private employment purposes, and not received for a political purpose or to influence the performance of that person's official duty.
Contributions of products or services for which the actual cost or
fair market value are reimbursed by a payment of money. 60
IV. THE INTERPRETATION OF "CANDIDATE" AND
"CONTRIBUTION" IN STATES THAT HAVE DEFINITIONS
SIMILAR TO NORTH DAKOTA
Since the definition changes have been in effect, there have been no
North Dakota court decisions applying the new definitions. There have
been court decisions in other states that have interpreted their respective
state's definition of candidate or contribution. 6 ' Four court holdings will be
discussed. 62 Following the discussion of each court holding, the North
Dakota definitions will be applied to the facts of each case.
The definitions used by the courts in Washington, Delaware, Florida,
63
and Michigan are nearly identical to North Dakota's new definitions.
North Dakota's definition of candidate includes almost everything

57. Id. (emphasis added).
58. Id.
59. Id.
60. Id; S.B. 2403, 58th Leg. Assem. (N.D. 2003).
61. Senate Republican Campaign Comm. v. Public Disclosure Comm'n, 943 P.2d 1358
(Wash. 1997); Mell v. New Castle County, No. 20003-NC, 2003 Del. Ch. LEXIS 40 (Del. Ch.
Apr. 11, 2003) (unpublished opinion); Pasquale v. Fla. Elections Comm'n, 759 So.2d 23 (Fla.
Dist. Ct. App. 2000); Mich. Educ. Ass'n Political Action Comm. v. Sec'y of State, 616 N.W.2d
234 (Mich. Ct. App. 2000).
62. Senate Republican Campaign Comm., 943 P.2d at 1358; Mell, 2002 Del. Ch. LEXIS 40
at * 1;Pasquale,759 So.2d at 23; Mich. Educ. Ass'n, 616 N.W.2d at 234.
63. Compare N.D. CENT. CODE § 16.1-08.1-01 (2004), with Senate Republican Campaign
Comm., 943 P.2d at 1363, DEL. CODE ANN. tit. 15, § 8002(6) (1999), FLA. STAT. ANN. §
106.011(3) (West Supp. 2004), and MICH. COMP. LAWS ANN. § 169.204(Sec. 4)(1) (West 1989).
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contained in the Washington court's definition of candidate.64 North
Dakota's definition of contribution is almost identical to the definitions
used by Delaware, Florida, and Michigan. 65
A.

THE DEFINITION OF CANDIDATE DOES NOT INCLUDE THOSE
PRESENTLY UNKNOWN INDIVIDUALS WHO WILL RUN FOR
OFFICE IN THE FUTURE

In Senate Republican Campaign Committee v. The Public Disclosure
Commission of the State of Washington,66 the Washington Supreme Court
was asked to determine whether the Senate Republican Campaign Committee violated a statute. 67 The statute in question prohibited state legislators and their committees from soliciting or accepting contributions thirty
days before a regular legislative session began, until thirty days after the
session ended.68 Candidates and political parties were not allowed to solicit
or accept contributions during this fundraising freeze period. 69 During the
fundraising freeze period, the Washington Republican Party solicited
contributions and placed the funds into an account that was used for then
unknown individuals who would become Republican candidates for the
legislature in future elections. 70 To make its determination, the court focused on whether the unknown intended beneficiaries of campaign fundraising were candidates.71 The court focused on the fact that the individuals
who would benefit from the fundraising were not known at the time the
funds were raised. 72 The court held that the statutory freeze period did not
prohibit the Republican party's activity because the beneficiaries of the
fundraising did not fall within the statutory definition of candidate. 73

64. Compare N.D. CENT. CODE § 16.1-08.1-01(2), with Senate Republican Campaign
Comm., 943 P.2d at 1363. The only difference between North Dakota and Washington is that
North Dakota does not include buying advertising space as a step to becoming a candidate. N.D.
CENT. CODE § 16.1-08.1-01(2).

65. Compare Id. § 16.1-08.1-01(3) with DEL. CODE ANN. tit. 15, § 8002(6), FLA. STAT.
ANN. § 106.011(3), and MICH. COMP. LAWS ANN. § 169.204(Sec. 4)(1). The only differences in
the definitions are what is expressly included and what is expressly excluded from being a contribution. Compare N.D. CENT. CODE § 16.1-08.1-01(3) with DEL. CODE ANN. tit. 15, § 8002(6),
FLA. STAT. ANN. § 106.011(3), and MICH. COMP. LAWS ANN. § 169.204(Sec. 4)(1).

66. 943 P.2d 1358 (Wash. 1997).
67. Senate Republican Campaign Comm., 943 P.2d at 1360.
68. Id. North Dakota does not have a similar statute prohibiting fundraising at specified
times. N.D. CENT. CODE tit. 16.1 (2004).
69. Senate Republican Campaign Comm., 943 P.2d at 1360.
70. Id.
71. Id. at 1363.
72. Id.
73. Id. at 1366.
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The court focused on two definitions of the term candidate that were
contained in Washington's Fair Campaign Practices Act. 74 The first definition stated that a candidate is any individual who seeks election to
public office. 75 A person seeks election when the person receives contributions or makes expenditures, reserves space or office facilities to promote
candidacy, or announces publicly or files for office. 76 The court read that
definition together with the second definition. 77 The second definition defined a candidate as an individual seeking nomination for election or
election to office.78 An individual seeks nomination or election when the
individual announces publicly or files for office, buys commercial advertising space or broadcast time to promote a candidacy, or receives contributions or makes expenditures or gives consent to another person to take
any of the above actions. 79 Washington's new statutory definition of candi80
date simply consolidates these two previous definitions.
The Washington court utilized statutory interpretation principles that
were similar to those used by Judge Bohlman in his decision concerning the
Governor Hoeven fundraiser. 81 The Washington court stated that the statutory definition of a term controls its interpretation and the intended meaning
of a statute is to be derived from the language of the statute itself. 82 The
court held that the term candidate did not include future candidates for

74. Id. at 1363; WASH. REV. CODE ANN. §§ 42.17.020(5), 42.17.630(3) (West 1994) (§
42.17.630(3) repealed 1995 Wash. Laws ch. 397, § 34).
75. WASH. REV. CODE § 42.17.020(5). The statute stated, "'Candidate' means any individual who seeks election to public office. An individual shall be deemed to seek election when
he first: (a) Receives contributions or makes expenditures or reserves space or facilities with the
intent to promote his candidacy for office; or (b) Announces publicly or files for office."
Id.
76. Id.
77. Senate Republican Campaign Comm. v. Public Disclosure Comm'n, 943 P.2d 1358,
1363 (Wash. 1997).
78. WASH. REV. CODE § 42.17.630(3).
79. Id.
80. WASH. REV. CODE ANN. § 42.17.020(8) (West Supp. 2004). The statute states,
"Candidate" means any individual who seeks nomination for election or election to
public office. An individual seeks nomination or election when he or she first: (a)
Receives contributions or makes expenditures or reserves space or facilities with intent
to promote his or her candidacy for office; (b) Announces publicly or files for office;
(c) Purchases commercial advertising space or broadcast time to promote his or her
candidacy; or (d) Gives his or her consent to another person to take on behalf of the
individual any of the actions in (a) or (c) of this subsection.
Id.
81. Senate Republican Campaign Comm., 943 P.2d at 1363-65; Tomac v. Jaeger, No. 02-C338, slip op. at 3 (N.D. Dist. Ct. Sept. 3, 2002).
82. See Senate Republican Campaign Comm., 943 P.2d at 1364 (stating that the court looks
only to extrinsic evidence to aid in interpretation of the statute when the statutory language itself
is ambiguous).

450
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office who were unknown when the donations were solicited or who had
not taken the statutory steps to become a candidate. 83 The term candidate
did not include unidentified individuals who were not seeking elected office
when the donations were solicited. 84
The importance of this holding on North Dakota's definitions is the literal interpretation of candidate used by the Washington court. 85 The court
interpreted the meaning of the statute directly from the language of the
statute itself.86 In following this principle, a North Dakota court would
likely interpret the definitions of candidate and contribution based on the
literal meaning of the language contained in the statutory definitions.87
North Dakota's definition of candidate is fairly similar to the one used
by the Washington court. 88 The only significant difference is that North
Dakota does not include buying advertising space as a step to becoming a
candidate.8 9 A North Dakota court holding would likely state that an individual must take one of the steps outlined in the definition to be considered
a candidate. 90 To be a candidate an individual must seek nomination or
election to office, be holding office, publicly declare or file for office, form
a campaign committee, circulate a nominating petition, or solicit or receive
a contribution. 91 Unless an individual is holding office or takes one of the
above steps, that individual cannot be a candidate. 92
Therefore, a political committee in North Dakota may likely raise
funds for unknown individuals who may run for office in the future without
raising funds for "candidates." 93 Any rules that might apply to raising
funds for candidates would not apply to the committees who were raising

funds for unknown individuals who might run in the future. 94

83. Id. at 1365.
84. Id. at 1366.
85. Id. at 1364.
86. Id.
87. Id. This is the same principle Judge Bohlman used in his interpretation of contribution.
Tomac v. Jaeger, No. 02-C-338, slip op. at 3 (N.D. Dist. Ct. Sept. 3, 2002).
88. Compare N.D. CENT. CODE § 16.1-08.1-01(2) (2004), with WASH. REV. CODE ANN. §§
42.17.020(5), 42.17.630(3) (West 1994).
89. N.D. CENT. CODE § 16.1-08.1-01(2).
90. Senate Republican Campaign Comm. v. Public Disclosure Comm'n, 943 P.2d 1358,
1366 (Wash. 1997).
91. N.D. CENT. CODE§ 16.1-08.1-01(2).
92. Senate Republican Campaign Comm., 943 P.2d at 1366.
93. Id.
94. Id.
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VOLUNTEERING DURING WORKING HOURS IS NOT CONTRIBUTING
PERSONAL TIME

In Mell v. New Castle County,95 the Delaware Court of Chancery was
asked to decide whether work done by a county employee, who performed
volunteer campaign services during working hours, should be considered a
contribution of volunteer services by that individual or a contribution of
volunteer services by that individual's employer, the county.9 6 Under Delaware's definition of contribution, the donation of volunteer services by an
individual was not considered a contribution. 97 However, Delaware also
had a statute prohibiting political subdivisions, such as counties, from contributing to candidates. 98 In Mell, county employees were assigned various
campaign activities, such as making telephone calls supporting candidates,
during working hours. 99 The employees were assigned the campaign duties
as part of their daily work routine.100 If the services of the individuals were

considered a contribution of those individuals, the contributions would be
legal. O If the services of the individuals were considered a contribution of
the individual's employer, the contributions would be illegal because it was
illegal for the county to contribute to candidates. 102
The defendants in Mell argued that county employees could work for a
political campaign during working hours.103 They argued that it was the
employee exercising his or her right to volunteer their individual services to

a campaign. 0 4 The court held that volunteering during working hours contributed the services of the employer who was paying the individual, not the
services of the individual.l05 Employees performing political activity during county working hours were contributing county services, not individual
services. 106 Therefore, because counties were barred from making
95. No. 20003-NC, 2003 Del. Ch. LEXIS 40 (2003) (unpublished opinion).
96. Mell, 2003 Del. Ch. LEXIS 40, at * 1.
97. DEL. CODE ANN. tit. 15, § 8002(6) (1999). The statute states, in relevant part,
"'lclontribution' means any advance, deposit, gift, expenditure or transfer, of money or any other
thing of value,. . . including without limitation any: ... (f) Service or use of property without full
payment therefore (except the contribution of services by an individual ... )." Id.
98. Id. tit. 15, § 8012(d). The statute provides, in part, "(d) No agency of the State, no
political subdivision of the State, no agency of any political subdivision of the State and no agency
authorized by an act of the General Assembly shall make any contribution to any political
committee or candidate for any elective office .. " Id.
99. Mell, 2002 Del. Ch. LEXIS 40, at *3.
100. Id.
101. Id. at *24.
102. Id.
103. Id.
104. id.
105. Id.
106. Id.
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contributions to candidates, the county employees could not volunteer serT If the county employees wanted
vices for candidates while on work time. 07
to contribute their personal services to a candidate, they would have to do it
on their own time. 108

North Dakota and Delaware have fairly similar definitions of
contribution.109 North Dakota's definition of contribution excludes "time
spent by volunteer campaign or political party workers" from being considered a contribution. 1 0 Like Delaware, North Dakota's statute is silent on
whether an individual volunteering during working hours is contributing his
or her own individual services or the services of his or her employer.III
Under the reasoning of the Delaware court, an individual who works on
a political campaign during working hours would be contributing the
services of that individual's employer, not his or her own services.11 2
Therefore, if an individual works for an entity that is prohibited from
contributing to a political campaign, that individual would not be allowed to
volunteer his or her own services for any campaign during work hours.113
North Dakota's campaign finance statutes answer the specific question
as to whether the individual services of a county employee conducted
during working hours is a contribution from the county or the individual.1l 4
The North Dakota Century Code states that no person may use any service
provided by the state or any political subdivision of the state for any political purpose."l 5 The statute states that services provided by the state or any
political subdivision include the use of employees during regular working
hours if the employees are not on personal leave at the time of the
services. 116

107. Id.
108. Id.
109. Compare N.D. CENT. CODE § 16.1-08.1-01(3) (2004), with DEL. CODE ANN. tit. 15, §
8002(6) (1999).
110. N.D. CENT. CODE § 16.1-08.1-01 (3)(b).
111. Id. § 16.1-08.1-01(3); DEL. CODEANN. tit. 15, § 8002(6).
112. Mell v. New Castle County, No. 20003-NC, 2003 Del. Ch. LEXIS 40, at *24 (Del. Ch.
Apr. 11, 2003) (unpublished opinion).
113. Id.
114. N.D. CENT. CODE§ 16.1-10-02 (2004).
115. Id.
116. Id.

2004]
C.

NOTE
EDITORIALS IN A NEWSPAPER ARE NOT CONTRIBUTIONS, BUT FREE
COPIES OF THE NEWSPAPER CONTAINING THE EDITORIAL ARE

In Florida, a citizen named Mr. Carroll printed a newsletter about the
city government. 1' 7 Carroll paid for all the costs of producing the newsletter and distributed the newsletter at no cost to the public.1 8 In one of
Carroll's newsletters published shortly before an election, Carroll endorsed
a candidate named Mrs. Pasquale. 119 Carroll gave Pasquale copies of the
newsletter at no charge.120 Pasquale's husband distributed some of the
copies of the newsletter.12 1 The Florida Election Commission charged
Pasquale with violating a Florida statute, which required contributions to be
reported.122
The Florida statute defined a contribution as a "gift, subscription, conveyance, deposit, loan, payment, or distribution of money or anything of
value, including contributions in kind having an attributable monetary value
in any form, made for the purpose of influencing the results of an election."1 23 The Florida statute also stated that the definition of contribution
"shall not be construed to include editorial endorsements."' 2 4 The court
agreed that the endorsement in the newsletter was an editorial endorsement
under the definition of contribution.125 Therefore, the editorial endorsement
26
itself was not a contribution. 1

However, the court held that the receipt of the newsletter copies had to
be reported.127 The court reasoned that if Pasquale had been given one
copy of the newsletter and produced more, her campaign would have had to
bear the expense of producing the additional copies.128 Therefore, the

117. Pasquale v. Fla. Election Comm'n, 759 So.2d 23, 24 (Fla. Dist. Ct. App. 2000).
118. Id.
119. Id.
120. Id.
121. Id.
122. Id.; FLA. STAT. ANN. § 106.19(1)(b) (West Supp. 2004). The statute provides,
(1) Any candidate; campaign manager, campaign treasurer, or deputy treasurer of any
candidate; committee chair, vice chair, campaign treasurer, deputy treasurer, or other
officer of any political committee; agent or person acting on behalf of any candidate or
political committee; or other person who knowingly and willfully: ... (b) Fails to
report any contribution required to be reported by this chapter... is guilty of a
misdemeanor of the first degree ....
Id.
123.
124.
125.
126.
127.
128.

FLA. STAT. ANN. § 106.011(3) (West Supp. 2004) (emphasis added).
Id.
Pasquale v. Fla. Election Comm'n, 759 So.2d 23, 26 (Fla. Dist. Ct. App. 2000).
Id.
Id. at 25.
Id.
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copies of the newsletter were something of value. 129 Pasquale argued that
since the newsletters were distributed at no cost, she could have picked up
additional copies for free.130 Because evidence showed that Carroll produced a larger than normal number of this particular newsletter, the court
held that the copies of the newsletter given to Pasquale were a
contribution. 131
North Dakota does not expressly exclude editorial endorsements in a
newspaper from being contributions.' 32 It could be argued that an editorial
endorsement itself does not constitute "a gift, transfer, conveyance, provision, receipt, subscription, loan, advance, deposit of money, or anything
of value, made for the purpose of influencing the nomination for election,
or election, of any person . . . ..133 From the statutory definition of contribution it is unclear whether an editorial endorsement itself would be
considered a campaign contribution.134 Most likely it would not be considered a contribution, as the editorial endorsement itself is not of monetary
value. It is also not a good or service of more than a nominal value.
However, even though an editorial itself has no directly traceable monetary
value, the endorsement could lead to value, even monetary value. An endorsement of a candidate could excite donors into donating money to the
endorsed candidate, or lead to further endorsements. Perhaps the reason
Florida expressly excludes editorial endorsements from their definition of
contribution is to avoid questions about whether endorsements should be
35
considered contributions. 1
Following the reasoning of Pasquale, a North Dakota court could find
the actual newspaper in which the editorial appeared to be a contribution if
given to a candidate.136 However, if just one newspaper were given, it
likely would not be a contribution.137 A good or service given must be of
more than nominal value to be considered a contribution.1 38 "'Nominal
value' means the cost, price, or worth of the good or service is trivial,

129. Id.
130. Id.

131. Id. The court did not attempt to give an actual value to the newsletters. Id. The court
seemed to say that the value given was the cost involved in producing the extra newsletters. Id.
132. N.D. CENT. CODE § 16.1-08.1-01(3) (2004). Another section of North Dakota's
campaign finance statutes prohibits any person from giving anything of value to induce an
editorial endorsement in favor of a candidate or to induce an editorial in opposition of a candidate.
N.D. CENT. CODE § 16.1-10-05 (1997).
133. N.D. CENT. CODE § 16.1-08.1-01(3) (2004).
134. Id.
135. FLA. STAT. ANN. § 106.011(3) (West Supp. 2004).

136. Id.; Pasquale v. Fla. Election Comm'n, 759 So.2d 23, 25 (Fla. Dist. Ct. App. 2000).
137. Pasquale,759 So.2d at 23.
138. N.D. CENT. CODE § 16.1-08.1-01(3).
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39 Generally, a newspaper in North
token, or of no appreciable value."
Dakota can be purchased at a cost that would most likely be held to be a
trivial amount.14 0 If one newspaper were given to a candidate, it would
4
likely not be seen as a contribution.' 1 However, if a large number of newspapers were given to a candidate, amplifying the overall value, that could be
the reasoning of Pasquale and North Dakota's
seen as a contribution under
42
1
contribution.
of
definition

D.

DONATIONS GIVEN TO PAY THE EXPENSES OF A RECOUNT ARE
CONTRIBUTIONS

In Michigan Education Association Political Action Committee v.
Secretary of State,143 a Michigan Court of Appeals was asked to44decide
The
whether donations associated with recounts were contributions.
Michigan Campaign Finance Act defines a contribution as,
[A] payment, gift, subscription, assessment, expenditure, contract,
payment for services, dues, advance, forbearance, loan, or donation of money or anything of ascertainablemonetary value, or a
transfer of anything of ascertainable monetary value to a person,
made for the purpose of influencing the nomination or election of a
candidate, or for the qualification, passage, or defeat of a ballot
question. 145
Michigan defines an "election" as a primary, general, or special election,
including a recall vote. 146
The Michigan court said that the definition of election merely listed all
the types of elections. 47 The court stated that a recount was not a type of
48 The court determined that
election, but rather was part of an election.
a recount. 149
was why the definition of election did not expressly include

139. Id.
price of the
140. See GRAND FORKS HERALD, Jan. 25, 2004, at At (showing newsstand
Sunday edition of the Grand Forks Herald to be one dollar).
141. N.D. CENT. CODE § 16.1-08.1-01(3).
142. Id.; Pasquale, 759 So.2d at 23.
143. 616 N.W.2d 234 (Mich. Ct. App. 2000).
144. Mich. Educ. Ass'n, 616 N.W.2d at 237.
145. MICH. COMP. LAWS § 169.204(Sec. 4)(1) (West 1989) (emphasis added).
general,
146. Id. § 169.205(Sec. 5)(1). The statute provides, "(2) 'Election' means a primary,
party held in
political
a
of
caucus
or
convention
a
or
state
this
in
held
election
millage
or
special,
this state to nominate a candidate. Election includes a recall vote." Id.
147. Mich. Educ. Ass'n, 616 N.W.2d at 238.
148. Id. at 239.
149. Id.
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The court stated that money used for a recount could directly influence
the election of a candidate.150 The court noted that the purpose of a recount
was to make sure the election results obtained in the first count are
correct.15 1 The costs involved in a recount could be an extension of the
costs of getting elected.152 Some candidates may choose to forego a recount
based on the cost.153 A financial contribution that would help pay for the
recount costs might make the difference in going forward with the recount. 154 Recounts often end up requiring the help of expensive specialists
in election law, and recounts can end up in costly litigation. 155 Contri56
butions given for a recount may go to help with these costs as well.1
Based on this reasoning, a donation to help pay for a recount could have as
much effect on the outcome of an election as a donation to finance the
election campaign.1 57 The court held that because contributions to help pay
the expenses of a recount were given for the purpose of influencing an
58
election, they were contributions under campaign finance law. 1
North Dakota's definition of contribution states that donations of
money or anything of value donated to influence the nomination for election, or election to public office are contributions. 159 The definition does
not mention anything about recounts.1 60 Unlike Michigan, North Dakota
does not define the term "election."161
Under the reasoning of the Michigan court, a donation given to support
a recount is likely to be held a contribution under North Dakota's definition. 162 Like Michigan, North Dakota's definition says a contribution is
anything given to influence an election.' 63 Because a contribution given to
support a recount is given to influence an election, a contribution given to

150. Id.
151. Id.
152. Id.
153. Id.
154. Id.
155. Id.
156. Id.
157. Id.
158. Id. at 240.
159. N.D. CENT. CODE § 16.1-08.1-01(3) (2004).
160. Id.
161. Id.
162. See Mich. Educ. Ass'n Political Action Comm. v. Sec'y of State, 616 N.W.2d 234, 239
(Mich. Ct. App. 2000).
163. Compare MICH. COMP. LAWS ANN. § 169.204(1) (West 1989), with N.D. CENT. CODE
§ 16.1-08.1-01(3).
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support a recount would likely be a contribution under North Dakota's
definition. 164
V.

HOW NORTH DAKOTA'S DEFINITIONS OF CANDIDATE AND
CONTRIBUTION COMPARE TO THE DEFINITIONS OF
CANDIDATE AND CONTRIBUTION IN THE OTHER
FORTY-NINE STATES

The definitions of candidate and contribution can be grouped into
categories based on the similar language of the statutes. The definitions
contain patterns that are common among the different states. There are a
few different variations on the definitions, but nearly all of the states fit into
one of those variations. 165 Four states, however, do not define candidate at
all. 166 One state does not define contribution. 167
A,

A CROSS SECTION OF THE VARIOUS DEFINITIONS OF CANDIDATE
THAT CAN BE FOUND IN THE FIFTY STATES

This section categorizes the various definitions of the term candidate.
Each state will be included according to how that state defines a candidate.
Following the breakdown of each category, North Dakota's old and new
definitions will be compared to the categories.
1.

Category One-A Candidate is an Individual who Seeks

Nomination or Election to Office
The twenty-six states in category one define a candidate as an
individual or person who seeks either nomination for election or election to
office.168 The definitions generally state how one is determined to be
164. N.D. CENT. CODE § 16.1-08.1-01(3).
165. ALA. CODE §17-22A-2(a)(1) (Supp. 2002); ARIz. REV. STAT. § 16-901(2) (West Supp.
2003); ARK. CODE ANN. § 7-6-201(2) (2000); MD. CODE ANN., ELEC. LAW §1-101(1) (Supp.
2003); N.H. REV. STAT. ANN. § 664:2(11) (Supp. 2003); R.I. GEN. LAWS § 17-25-3(2) (2003).
166. ME. REV. STAT. ANN. tit. 21-A (West Supp. 2003); VA. CODE ANN. § 24.2-901
(Michie Supp. 2004); W. VA. CODE ANN. ch. 3-8 (Michie 2002); WYO. STAT. ANN. § 22-1-102
(Michie 2003).
167. WYO. STAT. ANN. § 22-1-102.
168. ARK. CODE ANN. § 7-6-201(2) (Michie Supp. 2003); COLO. REV. STAT. § 1-45-103(2)
(2003); CONN. GEN. STAT. § 9-333a(10) (West 2002); DEL. CODE ANN. tit. 15, § 8002(1) (1999);
FLA. STAT. ANN. § 106.011(16) (West Supp. 2004); GA. CODE ANN. § 21-5-3(4) (Harrison 2003);
HAW. REV. STAT. § 11-191(2)(B) (Supp. 2003); IDAHO CODE § 67-6602(a) (Michie 2004); 10
ILL. COMP. STAT. ANN. 5/9-1.3 (West 2003); IND. CODE ANN. § 3-5-2-6 (Michie 2002); IOWA
CODE § 68A.102(4) (West Supp. 2004); KAN. STAT. ANN. § 25-4143(a) (2000); LA. REV. STAT.
ANN. § 18:1483(3) (West 2004); MASS. GEN. LAWS ANN. ch. 55, § 1 (West Supp. 2003); MINN.
STAT. § 1OA.01(10) (West Supp. 2004); MISS. CODE ANN. §23-15-801(b) (2001); MO. REV.
STAT. § 130.011(3) (West 2003); N.J. STAT. ANN. § 19:44A-3(c) (West Supp. 2004); N.M. STAT.
ANN. § 1-19-26(E) (Michie 2003); N.Y. ELEC. LAW § 14-100(7) (McKinney 1998); N.D. CENT.
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seeking nomination for election or election to office.169 The definition will
then purport that an individual will be deemed to seek nomination for
election or election to office if the individual has taken the action necessary
to qualify as a candidate.170 Some states puiport that an individual is seeking nomination or election if the individual has received contributions or
made expenditures, or if the individual has given consent for any other person to receive contributions or make expenditures.171 Other states simply
leave the definition of candidate as any individual who has taken steps to
seek nomination for election, or election to public office. 172
2.

Category Two-A Candidateis an Individual Who has Taken
Affirmative Action to Become a Candidate

The three states in category two define a "candidate" as an individual
who has taken affirmative action to become a candidate.173 The difference
between these three states' definitions and the definitions of the category
one states is mostly in the wording. These three states do not use the words
"seeking nomination for election" or "election to office."174
Rather than seeking nomination or election, an individual in these
states only has to take action to become a candidate.1 75 Like the states in
category one, these three states define how an individual might take
affirmative action to become a candidate.1 76 Affirmative actions include
CODE § 16.1-08.1-01(2) (2004); OKLA. STAT. tit. 74, § 257:1-1-2 (West Supp. 2004); PA. STAT.
ANN. tit. 25, § 3241(a) (West 1994); S.C. CODE ANN. § 8-13-1300(4) (Law. Co-op. Supp. 2003);
TENN. CODE ANN. § 2-10-102(3) (2003); WASH. REV. CODE ANN. § 42.17.020(8) (West Supp.
2004).
169. N.Y. ELEC. LAW § 14-100(7). The relevant portion of the statute provides,
...[A]n individual shall be deemed to seek nomination for election, or election, to an
office or position, if he has (1) taken the action necessary to qualify himself for
nomination for election, or election, or (2) received contributions or made
expenditures, given his consent for any other person to receive contributions or make
expenditures ....
Id.
170. Id.
171. Id.
172. IOWA CODE § 68A. 102(4) (West Supp. 2004). The relevant portion of the statute
provides, "... . Candidate means any individual who has taken affirmative action to seek
nomination or election to a public office and shall also include any judge standing for retention in
a judicial election .. " Id.
173. R.I. GEN. LAWS § 17-25-3(2) (2003); TEX. ELEC. CODE ANN. § 251.001(1) (Vernon
Supp. 2004); VT. STAT. ANN. tit. 17, § 2801(1) (Supp. 2001).
174. R.I. GEN. LAWS § 17-25-3(2); TEX. ELEC. CODE ANN. § 251.001(1); VT. STAT. ANN.
tit. 17, § 2801(1).
175. R.I. GEN. LAWS § 17-25-3(2); TEX. ELEC. CODE ANN. § 251.001(1); VT. STAT. ANN.
tit. 17, § 2801(1).
176. R.I. GEN. LAWS § 17-25-3(2); TEX. ELEC. CODE ANN. § 251.001(1); VT. STAT. ANN.
tit. 17, § 2801(1).
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receiving contributions or making expenditures,177 filing necessary papers
or applications, 178 and publicly announcing an intent to seek office.179
3.

Category Three-A Candidate is an Individual Who Must
Qualify or Receive Contributionsor Make Expenditures

The twelve states in category three define a "candidate" as an individual who has somehow qualified himself or herself as a candidate, an
individual who has received contributions or made expenditures, or an individual who has given consent to any other person or persons to receive
contributions or make expenditures.] 80 South Dakota's definition generally
fits into this category.181 South Dakota breaks the definition into two
parts. 182 A "candidate for election" is any person who has qualified by be83
ing nominated as a candidate for the general election.1 A "candidate for
nomination" is any person who has filed a nominating petition at a primary
election. 184
4.

Category Four-A Candidate is an Individual Who Receives a
Contributionor Makes an Expenditure

Arizona and Kentucky, the two states in category four, define a candidate simply as an individual who has received a contribution or made an
expenditure or has given permission for another person or entity to receive
contributions or make expenditures.185 Both states say that the action must
186
Both also state that
be taken to bring about nomination or election.
the definitions.187
under
included
not
are
office
federal
individuals seeking

177. R.I. GEN. LAWS § 17-25-3(2); TEX. ELEC. CODE ANN. § 251.001(1); VT. STAT. ANN.

tit. 17, § 2801(1).
178. TEX. ELEC. CODE ANN. § 251.001(1); VT. STAT. ANN. tit. 17, § 2801(1).
179. TEX. ELEC. CODE ANN. § 251.001(1); VT. STAT. ANN. tit. 17, § 2801(1).
180. ALA. CODE § 17-22A-2(a)(1) (Supp. 2003); ALASKA STAT. § 15.13.400(1) (2002);
CAL. GOV'T CODE § 82007 (West Supp. 2004); MICH. COMP. LAWS ANN. § 169.203(Sec. 3)(1)

(West 1989); MONT. CODE ANN. § 13-1-101(6) (2003); NEB. REV. STAT. § 49-1409 (1998); NEV.
REV. STAT. 294A.005 (Michie 2002); N.C. GEN. STAT. § 163-278.6(4) (2003); OHIO REV. CODE

ANN. § 3517.01(B)(3) (Anderson Supp. 2003); OR. REV. STAT. § 260.005(1)(a) (2003); S.D.
CODIFIED LAWS § 12-25-1 (2)-(3) (Michie 2004); UTAH CODE ANN. § 20A- 11-101(3) (2003).
181. S.D. CODIFIED LAWS § 12-25-1(2)-(3).

182. Id.
183. Id.
184. Id.
185. ARIz. REV. STAT. § 16-901(2) (West Supp. 2003); KY. REV. STAT. ANN. § 121.015(8)

(Michie Supp. 2003).
186. ARIZ. REV. STAT. § 16-901(2); KY. REV. STAT. ANN. § 121.015(8).
187. ARIz. REV. STAT. § 16-901(2); KY. REV. STAT. ANN. § 121.015(8).
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Unlike the states in category three, the states in category four do not include
qualifying for nomination or election in their definitions of candidate. 188
5.

Category Five-A Candidate is an Individual Who Expresses
Candidacyandfor Whom Votes are Sought or Likely to be
Cast

The two states in category five define a "candidate" as an individual
who has expressed candidacy and for whom votes are sought or likely to be
cast in an election.189 New Hampshire defines a candidate as any person
who has publicly declared a candidacy and "for whom votes are sought in
an election."1 90 Wisconsin defines a candidate as every person for whom it
is desired that votes may be cast at an election and who tacitly consents to
be considered a candidate.1 91
6.

Category Six-A Candidateis an Individual Who Files a

Certificateof Candidacy
The only state in category six, Maryland, defines a candidate simply as
"an individual who files a certificate of candidacy for a public or party
office."192 Maryland's definition also states that if an individual establishes
a campaign finance entity prior to filing, that individual is a candidate.193
7.

Category Seven-A Candidate is a Person Holding Public
Office

The six states in category seven fit into the categories above, but also
include a person holding public office as a candidate.194 Each state does

188. ARIZ. REV. STAT. § 16-901(2); KY. REV. STAT. ANN. § 121.015(8).
189. N.H. REV. STAT. ANN. § 664:2(11) (Supp. 2003); Wis. STAT. ANN. § 11.01(1) (West
2004).
190. N.H. REV. STAT. ANN. § 664:2(11). The statute provides that "'Candidate' means any
person publicly declared as such and for whom votes are sought in an election." Id.
191. WIS. STAT. ANN. § 11.01(1). The statute provides that,
"Candidate" means every person for whom it is contemplated or desired that votes be
cast at any election held within this state, other than an election for national office,
whether or not the person is elected or nominated, and who either tacitly or expressly
consents to be so considered. A person does not cease to be a candidate for purposes
of compliance with this chapter or ch. 12 after the date of an election and no person is
released from any requirement or liability otherwise imposed under this chapter or ch.
12 by virtue of the passing of the date of an election.
Id.
192. MD. CODE ANN., ELEC. LAW § 1-101(1) (Supp. 2004).
193. Id.
194. LA. REV. STAT. ANN. § 18:1483(3)(a) (West Supp. 2004); MASS. GEN. LAWS ANN. ch.
55, § 1 (West Supp. 2003); MICH. COMP. LAWS ANN. § 169.203(Sec. 3)(1) (West 1989); MINN.
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this in a different way.' 95 Louisiana's definition states that a candidate includes any public servant required to file reports under the campaign
finance chapter.196 A person must file a report if that person makes an expenditure above $5,000 or receives a contribution over $500 during the
reporting period.197 If an office holder made an expenditure or received a
contribution to or from someone besides another candidate or political
98
committee, that office holder would be required to file a report.1 If the
99
office holder had to file a report, the office holder would be a candidate.'
Similarly in Massachusetts, if an individual who holds public office has
200
received money or anything of value, that individual is a candidate.
Michigan's definition of candidate states that unless an officeholder is
barred from seeking reelection or fails to file for reelection by the filing
date, the officeholder is a candidate for reelection to the same office for the
purpose of the campaign finance laws. 201 In Minnesota, an individual remains a candidate until the individual's main campaign committee is dissolved. 202 As long as an officeholder maintains a campaign committee, the
officeholder will be a candidate.2 03 In Nebraska, an officeholder is con2
sidered a candidate if that officeholder is eligible to run for re-election. 04
North Dakota's definition simply states that a person holding public office
is a candidate. 205
8. How North Dakota'sDefinition of Candidate Compares With
the Other Forty-FiveDefinitions
North Dakota's old definition of candidate was vague when compared
to the definitions of other states. 206 North Dakota defined a candidate as an
207 Unlike the
individual seeking nomination for election to public office.
STAT. ANN. § 10A.01(10) (West Supp. 2003); NEB. REV. STAT. § 49-1409 (1998); N.D. CENT.
CODE § 16.1-08.1-01(2) (2004).
195. LA. REV. STAT. ANN. § 18:1483(3); MASS. GEN. LAWS ANN. ch. 55, § 1; MICH. COMP.

LAWS ANN. § 169.203(Sec. 3)(1); MINN. STAT. § 10A.01(10); NEB. REV. STAT. § 49-1409; N.D.
CENT. CODE § 16.1-08.1-01(2).

196.
197.
198.
199.
200.
201.
202.
203.

LA. REV. STAT. ANN. § 18:1483(3)(b).
LA. REV. STAT. ANN. § 18:1484(2).
Id.
Id. § 18:1483(3)(b).
MASS. GEN. LAWS ANN. ch. 55, § 1.
MICH. COMP. LAWS ANN. § 169.203(Sec. 3)(1) (West 1989).
MINN. STAT. § 10A.01(10) (West Supp. 2003).
Id.

204. NEB. REV. STAT. § 49-1409(1) (1999).

205. N.D. CENT. CODE § 16.1-08.1-01(2) (2004).
206. N.D. CENT. CODE § 16.1-08.1-01(2) (1997), amended by N.D. CENT. CODE § 16.108.1-01 (2004).
207. N.D. CENT. CODE § 16.1-08.1-01(2) (1997).
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twenty-six definitions in category one, North Dakota's old definition did
not state how an individual would be deemed to be seeking election to
208
office.
North Dakota's new definition of candidate is comprehensive when
compared to the other states. The new definition can fit into six of the
seven categories discussed above.2 09 North Dakota fits into category one by
defining a candidate as an individual who seeks nomination for election or
election to office.210 North Dakota's definition now contains an extensive
list of other individuals who qualify as candidates.211 By including an individual who has taken affirmative action to become a candidate, North
Dakota fits into category two. 21 2 North Dakota fits into categories three and
four by including the language that an individual who has received contributions or made expenditures is a candidate.213 North Dakota fits into
category six by including language stating that someone who files for office
is a candidate.21 4 North Dakota fits into category seven by including a person holding public office as a candidate.215 North Dakota does not fit into
category five because North Dakota's definition does not include an
individual for whom votes are sought as a candidate.2 16 Additionally, one
can also be considered a candidate in North Dakota by publicly declaring
candidacy or circulating petitions. 217
B.

A CROSS SECTION OF THE VARIOUS DEFINITIONS OF
CONTRIBUTION THAT CAN BE FOUND IN THE FIFTY STATES

The definition of contribution is somewhat similar throughout all fifty
states. The states are generally unanimous in how they each define a contribution. However, the states differ as to what they expressly include and
exclude as a contribution.

208. Id.
209. N.D. CENT. CODE §§ 16.1-08.1-01(2)-(5) (2004). North Dakota does not fit into
category five because North Dakota's definition does not include an individual for whom votes
are sought as a candidate. Id.
210. Id.
211. Id.
212. Id.
213. Id.
214. Id.
215. Id.
216. Id.
217. Id.
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NOTE
1. A DonationDoes Not Have to Be Money to Be Considereda
Contribution

Forty-nine states define "contribution" to include donations of more
than just money. 2 18 The one state that does not include more than money in
its definition does not define contribution at all. 2 19 Of the forty-nine states
that include donations of more than money, forty-six states include wording
220
equivalent to "anything of value" in their definitions.

218. ALA. CODE § 17-22A-2(2) (Supp. 2003); ALASKA STAT. § 15.13.400(4) (2002); ARIZ.
REV. STAT. ANN. § 16-901(5) (West Supp. 2003); ARK. CODE ANN. § 7-6-201(4) (Michie Supp.
2003); CAL. GOV'T CODE § 82015 (West Supp. 2004); COLO. REV. STAT. § 1-45-103(6) (2003);
CONN. GEN. STAT. ANN. § 9-333b (West 2002); DEL. CODE ANN. tit. 15, § 8002(6) (1999); FLA.
STAT. ANN. § 106.011(3) (West Supp. 2004); GA. CODE ANN. § 21-5-3(6) (Harrison 2003); HAW.
REV. STAT. § 11-191 (Supp. 2003); IDAHO CODE § 67-6602(c) (Michie Supp. 2004); 10 ILL.
COMP. STAT. ANN. 5/9-1.4 (West 2003); IND. CODE ANN. § 3-5-2-15 (Michie 2002); IOWA CODE
§ 68A.102(10) (West Supp. 2004); KAN. STAT. ANN. § 25-4143(e) (2000); KY. REV. STAT. ANN.
§ 121.015(6) (Michie Supp. 2003); LA. REV. STAT. ANN. § 18:1483(6) (West 2004); ME. REV.
STAT. ANN. tit. 21-A, § 1012(2) (West Supp. 2003); MD. CODE ANN., ELEC. LAW § 1-101(o)
(Supp. 2003); MASS. GEN. LAWS ANN. ch. 55, § I (West Supp. 2004); MICH. COMP. LAWS ANN.
§ 169.204(Sec. 4) (West 1989); MINN. STAT. ANN. § 10A.01(1 1) (West Supp. 2004); Miss. CODE
ANN. § 23-15-801(e) (2001); MO. ANN. STAT. § 130.011(12) (West 2003); MONT. CODE ANN. §
13-1-101(7) (2003); NEB. REV. STAT. § 49-1415 (1998); NEV. REV. STAT. ANN. § 294A.007
(Michie 2002); N.H. REV. STAT. ANN. § 664:2(VIII) (Supp. 2003); N.J. STAT. ANN. § 19:44A3(d) (West Supp. 2004); N.M. STAT. ANN. § 1-19-26(F) (Michie 2003); N.Y. ELEC. LAW § 14100(9) (McKinney 1998); N.C. GEN. STAT. § 163-278.6(6) (2003); N.D. CENT. CODE § 16.108.1-01(3) (2004); OHIO REV. CODE ANN. § 3517.01(B)(5) (Anderson Supp. 2003); OKLA. STAT.
tit. 74, App. 257:1-1-2 (West Supp. 2004); OR. REV. STAT. § 260.005(3)(a) (2003); PA. STAT.
ANN., tit. 25, § 3241(b) (West 1994); R.I. GEN. LAWS § 17-25-3(3) (2003); S.C. CODEANN. § 813-1300(7) (Law. Co-op. Supp. 2003); S.D. CODIFIED LAWS § 12-25-1(5) (Michie 2004); TENN.
CODE ANN. § 2-10-102(4) (2003); TEX. ELEC. CODE ANN. § 251.001(2) (Vernon Supp. 2004);
UTAH CODE ANN. § 20A-11-101 (6) (Supp. 2003); VT. STAT. ANN. tit. 17, § 2801(2) (2002); VA.
CODE ANN. § 24.2-901 (Michie Supp. 2004); WASH. REV. CODE ANN. § 42.17.020(14) (West
Supp. 2004); W. VA. CODE ANN. § 3-8-5c (Michie 2002); WIS. STAT. ANN. § 11.01(6) (2004).
219. WYO. STAT. ANN. § 22-1-102 (Michie 2003).
220. ALA. CODE § 17-22A-2(2); ARIZ. REV. STAT. ANN. § 16-901(5); ARK. CODE ANN. § 76-201(4); CAL. GOV'T CODE § 82015; COLO. REV. STAT. § 1-45-103(6); CONN. GEN. STAT.
ANN. § 9-333b; DEL. CODE ANN. tit. 15, § 8002(6); FLA. STAT. ANN. § 106.011(3); GA. CODE
ANN. § 21-5-3(6); HAW. REV. STAT. § 11-191; IDAHO CODE § 67-6602(c); 10 ILL. COMP. STAT.
ANN. 5/9-1.4; IND. CODE ANN. § 3-5-2-15; KAN. STAT. ANN. § 25-4143(e); KY. REV. STAT.
ANN. § 121.015(6); LA. REV. STAT. ANN. § 18:1483(6); ME. REV. STAT. ANN. tit. 21-A, §
1012(2); MD. CODE ANN., ELEC. LAW § 1-101(o); MASS. GEN. LAWS ANN. ch. 55, § 1; MICH.
COMP. LAWS ANN. § 169.204(Sec. 4); MISS. CODE ANN. § 23-15-801(e); MO. ANN. STAT. §
130.011(12); MONT. CODE ANN. § 13-1-101(7); NEB. REV. STAT. § 49-1415; NEV. REV. STAT.
ANN. § 294A.007; N.H. REV. STAT. ANN. § 664:2(VIII); N.J. STAT. ANN. § 19:44A-3(d); N.M.
STAT. ANN. § 1-19-26(F); N.Y. ELEC. LAW § 14-100(9); N.C. GEN. STAT. § 163-278.6(6); N.D.
CENT. CODE § 16.1-08.1-01(3); OHIO REV. CODE ANN. § 3517.01(B)(5); OKLA. STAT. tit. 74,
App. 257:1-1-2; OR. REV. STAT. § 260.005(3)(a); PA. STAT. ANN. tit. 25, § 3241(b);R.I. GEN.
LAWS § 17-25-3(3); S.C. CODE ANN. § 8-13-1300(7); S.D. CODIFIED LAWS § 12-25-1(5); TENN.
CODE ANN. § 2-10-102(4); TEX. ELEC. CODE ANN. § 251.001(2); UTAH CODE ANN. § 20A-I 1101(6); VT. STAT. ANN. tit. 17, § 2801(2); VA. CODE ANN. § 24.2-901; WASH. REV. CODE ANN.
§ 42.17.020(14); W. VA. CODE ANN. § 3-8-5c; WIS. STAT. § 11.01(6).
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Three states do not include the words "anything of value," but they do
include donations of more than just money. 221 Alaska defines a contribution as a gift of money, goods, or services for which payment is normally
received.2 22 Iowa defines a contribution as "[a] gift, loan, advance, deposit,
rebate, refund, or transfer of money or a gift in kind."223 Minnesota defines
a contribution as money "or a donation in kind."224 The standard definition
of "in kind" is in the form of goods or services, rather than in cash. 225
After the 58th Legislative Assembly, North Dakota was no longer the
only state that did not include "anything of value" in its definition of
contribution.2 26 Before 2003, North Dakota's contribution definition did
not expressly include "anything of value" or "in kind" donations. 227 North
Dakota was the only state that did not expressly include goods or services in
its contribution definition.28
2.

Things That Are Expressly Included and Expressly Excluded
From the Definition of Contribution

The states differ in what they expressly include and expressly exclude
as contributions. Twenty-two states, including North Dakota, include a
contract, promise, or agreement to donate as a contribution. 229 North
Dakota and eighteen additional states expressly include funds transferred
from another candidate, political party, political committee, or other sources

221. ALASKA STAT. § 15.13.400(4); IOWA CODE § 68A.102(10); MINN. STAT. ANN. §
IOA.01(11).
222. ALASKA STAT. § 15.13.400(4). The relevant portion of the statute provides,
"'Contribution' (A) means a purchase, payment, promise or obligation to pay, loan or loan
guarantee, deposit or gift of money, goods, or services for which charge is ordinarily made and
that is made for the purpose of influencing the nomination or election of a candidate ... ." Id.
223. IOWA CODE § 68A. 102(10).
224. MINN. STAT. ANN. § 1OA.01(11).
225. BLACK'S LAW DICTIONARY 790 (7th ed. 1999).
226. See S.B. 2063, 58th Leg. Assem. (N.D. 2003) (stating that the 2003 legislature added
the words "anything of value" to the definition of contribution).
227. N.D. CENT. CODE § 16.1-08.1-01(3) (1997), amended by N.D. CENT. CODE § 16.108.1-01 (2004).
228. Id.
229. ALA. CODE § 17-22A-2(2) (Supp. 2003); ARK. CODE ANN. § 7-6-201(4) (Michie Supp.
2003); CAL. GOV'T CODE § 82015 (West Supp. 2004); COLO. REV. STAT. § 1-45-103(6) (2003);
CONN. GEN. STAT. ANN. § 9-333b (West 2002); HAW. REV. STAT. § 11-191 (Supp. 2003); IDAHO
CODE § 67-6602(c) (Michie Supp. 2004); IND. CODE ANN. § 3-5-2-15 (Michie 2002); LA. REV.
STAT. ANN. § 18:1483(6) (West 2004); ME. REV. STAT. ANN. tit. 21-A, § 1012(2) (West Supp.
2003); MD. CODE ANN., ELEC. LAW § 1-101(o) (Supp. 2003); NEB. REV. STAT. § 49-1415
(1998); N.C. GEN. STAT. § 163-278.6(6) (2003); N.D. CENT. CODE § 16.1-08.1-01(3) (2004); OR.
REV. STAT. § 260.005(3)(a) (2003); TENN. CODE ANN. § 2-10-102(4) (2003); TEX. ELEC. CODE
ANN. § 251.001(2) (Vernon Supp. 2004); UTAH CODE ANN. § 20A-1 1-101(6) (Supp. 2004); VT.
STAT. ANN. tit. 17, § 2801(2) (2002); VA. CODE ANN. § 24.2-901 (Michie Supp. 2004); W. VA.
CODE ANN. § 3-8-5c (Michie 2002); WIS. STAT. ANN. § 11.01(6) (West 2004).
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as contributions. 30 North Dakota and nine other states do not include a
loan of money from a bank or lending institution in the ordinary course of
business as a contribution. 23 1 Forty-two states, including North Dakota,
exclude volunteer personal services offered by individuals from being considered a contribution.2 32 North Dakota and only three other states expressly exclude money spent by a candidate on the candidate's own behalf
from being a contribution.2 33

230. ALA. CODE § 17-22A-2(2); CAL. GOV'T CODE § 82015; CONN. GEN. STAT. ANN. § 9333b; FLA. STAT. ANN. § 106.011(3) (West Supp. 2004); 10 ILL. COMP. STAT. ANN. 5/9-1.4
(West 2003); IND. CODE ANN. § 3-5-2-15; KAN. STAT. ANN. § 25-4143(e) (2000); ME. REV.
STAT. ANN. tit. 21-A, § 1012(2); MASS. GEN. LAWS ANN. ch. 55, § 1 (West Supp. 2004); Mo.
ANN. STAT. § 130.011(12) (West 2003); MONT. CODE ANN. § 13-1-101(7) (2003); N.J. STAT.
ANN. § 19:44A-3(d) (West Supp. 2004); N.D. CENT. CODE § 16.1-08.1-01(3); OKLA. STAT. tit.
74, App. 257:1-1-2 (West Supp. 2004); PA. STAT. ANN., tit. 25, § 3241(b) (West 1994);R.I. GEN.
LAWS § 17-25-3(3) (2003); UTAH CODE ANN. § 20A-11-101(6); WASH. REV. CODE ANN. §
42.17.020(14) (West Supp. 2004); WIS. STAT. ANN. § 11.01(6).
231. ARIZ. REV. STAT. ANN. § 16-901(5) (West Supp. 2003); CONN. GEN. STAT. ANN. § 9333b; DEL. CODE ANN. tit. 15, § 8002(6) (1999); KY. REV. STAT. ANN. § 121.015(6) (Michie
Supp. 2003); LA. REV. STAT. ANN. § 18:1483(6); N.D. CENT. CODE § 16.1-08.1-01(3); OKLA.
STAT. tit. 74, App. 257:1-1-2; TEX. ELEC. CODE ANN. § 251.001(2); UTAH CODE ANN. § 20A-11101(6); VT. STAT. ANN. tit. 17, § 2801(2).
232. ALA. CODE § 17-22A-2(2); ALASKA STAT. § 15.13.400(4) (2002); ARIZ. REV. STAT. §
16-901(5); ARK. CODE ANN. § 7-6-201(4); CAL. GOV'T CODE § 82015; COLO. REV. STAT. § 145-103(6); CONN. GEN. STAT. ANN. § 9-333b(4); DEL. CODE ANN. tit. 15, § 8002(6); FLA. STAT.
ANN. § 106.011(3); GA. CODE ANN. § 21-5-3(6) (Harrison 2003); HAW. REV. STAT. § 11-191;
IDAHO CODE § 67-6602(c); 10 ILL. COMP. STAT. ANN. 5/9-1.4; IND. CODE ANN. § 3-5-2-15;
IOWA CODE § 68A.102(10) (West Supp. 2004); KAN. STAT. ANN. § 25-4143(e); Ky. REV. STAT.
ANN. § 121.015(6); LA. REV. STAT. ANN. § 18:1483(6); ME. REV. STAT. ANN. tit. 21-A, §
1012(2); MICH. COMP. LAWS ANN. § 169.204(Sec. 4); MINN. STAT. ANN. § 10A.01(1 1) (West
Supp. 2004); MISS. CODE ANN. § 23-15-801(e) (2001); Mo. ANN. STAT. § 130.011(12); MONT.
CODE ANN. § 13-1-101(7); NEB. REV. STAT. § 49-1415; NEV. REV. STAT. § 294A.007 (Michie
2002); N.H. REV. STAT. ANN. § 664:2(VIII) (Supp. 2003); N.J. STAT. ANN. § 19:44A-3(d); N.M.
STAT. ANN. § 1-19-26(F) (Michie 2003); N.Y. ELEC. LAW § 14-100(9) (McKinney 1998); N.C.
GEN. STAT. § 163-278.6(6); N.D. CENT. CODE § 16.1-08.1-01(3); OHIO REV. CODE ANN. §
3517.01(B)(5) (Anderson Supp. 2003); OKLA. STAT. tit. 74, App. 257:1-1-2; OR. REV. STAT. §
260.005(3)(a); S.C. CODE ANN. § 8-13-1300(7) (Law. Co-op. Supp. 2003); TENN. CODE ANN. §
2-10-102(3) (2003); UTAH CODE ANN. § 20A-1 1-101(6); VT. STAT. ANN. tit. 17, § 2801(2);
WASH. REV. CODE ANN. § 42.17.020(14); W. VA. CODE ANN. § 3-8-5c; WIS. STAT. ANN. §
11.01(6).
233. N.D. CENT. CODE § 16.1-08.1-01(3); CONN. GEN. STAT. § 9-333b; HAW. REV. STAT. §
11-191; N.H. REV. STAT. ANN. § 664:2(VIII). This is a potential problem area for North
Dakota's new definition. This type of law allows candidates like New York Mayor Michael
Bloomberg and New Jersey Senator John Corzine to spend $68 million and $63 million,
respectively, out of their own pocket on their campaigns. Michael Cooper, At $92.60 a Vote,
Bloomberg Shatters An Election Record, N.Y. TIMES, Dec. 4, 2001, at Al. This provision also
raises an unresolved question in North Dakota campaign finance law. Candidates are required to
report all contributions over $200 on their required contributions statement. N.D. CENT. CODE §
16.1-08.1-02(4) (2004). The definition of contribution expressly states that money spent on the
candidate's own behalf is not included under the term contribution. Id. § 16.1-08.1-01(3)(c). If
money spent on the candidate's own behalf is not included under the term contribution, the
candidate is not required to report this money on the candidate's contributions statement. Id. §
16.1-08.1-02.
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Other Changes Made to North Dakota's Contribution

Definition
The 58th Legislative Assembly made three changes to the definition of
what a contribution does not include.2 34 First, the legislature changed the
definition so that a contribution would not include money or anything of
value that a candidate receives in his or her personal capacity that is not
received for a political purpose.2 35 North Dakota is the only state that expressly excludes this from being a contribution.2 36 This includes money or
anything of value earned from personal or private employment.2 37 Second,
the legislature changed the definition so a contribution would not include
the contribution of goods or services when the donor is reimbursed for the
actual cost or fair market value of the goods or services.2 38 Finally, the
legislature changed the definition so that a contribution would not include
anything received for commercial transactions that are made as part of a fair
market value, bargained-for exchange. 239 Those things that may be
40
received include rents, advertising, or sponsorships.
VI. THE LIKELY OUTCOME OF THE GOVERNOR HOEVEN
FUNDRAISER APPLYING THE NEW DEFINITIONS OF
CANDIDATE AND CONTRIBUTION
The new definitions of candidate and contribution would lead to a
much clearer solution to the confusion surrounding Governor Hoeven's
fundraiser on the BNSF railway dining cars. 241 When the fundraiser is

234. Id. § 16.1-08.1-01(3).
235. Id. § 16.1-08.1-01(3)(e).
236. Id. § 16.1-08.1-01(3).
237. Id. § 16.1-08.1-01(3)(e). This is a potential problem area in North Dakota's new definition of contribution. A controversy could arise over what a "political purpose" is even though
"political purpose" is defined in the statute. Id. A controversy could also arise over defining
money received for personal employment. See Patricia Lopez & Dane Smith, Attorneys Drop
Probe of Pawlenty, MINNEAPOLIS STAR TRIBUNE, Nov. 11, 2003, at Al (explaining the
investigation into money received for legal fees charged to a telecommunications company by
Pawlenty while running for governor of Minnesota). The charges alleged that Pawlenty received
the fees as political contributions in exchange for government favors to the company, and not as
payment for work done in private employment. Id.
238. N.D. CENT. CODE § 16.1-08.1-01(3)(f). Under this definition, there would have been
no controversy if Governor Hoeven had properly reimbursed BNSF. See id. However, the statute
does not mention a time frame. Id. It is unclear how much time may pass between the donation
and the reimbursement. Id. A question that still remains is whether a candidate may accept a
donation and then escape penalty months or even years later simply by reimbursing the donor.
See id.
239. Id. § 16.1-08.1-01(3)(d); see also S.B. 2403, 58th Leg. Assem. (N.D. 2003) (indicating
the language added to the statute).
240. N.D. CENT. CODE § 16.1-08.1-01(3)(d).
241. Id. § 16.1-08.1-01(2)-(3).
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analyzed through the two legal opinions and the old and new definitions, it
is clear that the changes made to the statutory definitions were in response
to the Hoeven fundraiser. Under the old definitions, a district court judge
and the Attorney General reached opposite conclusions. 242 The new definitions speak directly to the problems highlighted by the Hoeven
fundraiser. 43
Judge Bohlman declined to rule on whether Governor Hoeven was a
candidate at the time of the fundraiser.244 The Attorney General concluded
that Governor Hoeven was not a candidate because the Governor was not
seeking nomination or election to public office.245 The opinion stated that
the Governor had been in office for only about four months with the next
election over three years away. 246 The Governor had not announced plans
to seek reelection nor had he taken any formal steps to becoming a candidate. 247 Therefore, the Attorney General concluded that the Governor was
not a candidate under the statutory definition.248
The old definition gave little clarification as to who would be a
candidate. 249 A candidate was defined simply as a person seeking nomination or election to office.250 Under North Dakota's new definition of
candidate, the Governor would automatically be considered a candidate.251
The new definition of candidate expressly states that an individual holding
public office is a candidate.2 52 Governor Hoeven was holding public office
at the time of the fundraiser; therefore, the Governor would have been a
candidate. 253

242. Letter Opinion 2002-L-12, from Wayne Stenehjem, Attorney General, to State Senator
Aaron Krauter, 3 (Feb. 22, 2002), available at http://www.ag.state.us/Opinions/2002/Letter/02-L12.pdf; Tomac v. Jaeger, No. 02-C-338, slip op. at 3 (N.D. Dist. Ct. Sept. 3, 2002).
243. N.D. CENT. CODE § 16.1-08.1-01.
244. Tomac, No. 02-C-338 at 4.
245. Letter Opinion 2002-L-12, 5-6 (Feb. 22, 2002).
246. Id. at 4.
247. Id. at 5.
248. id. at 5.
249. N.D. CENT. CODE § 16.1-08.1-01(2) (1997), amended by N.D. CENT. CODE § 16.108.1-01 (2004).
250. Id.
251. N.D. CENT. CODE § 16.1-08.1-01(2) (2004).
252. Id.
253. See Letter Opinion 2002-L-12, from Wayne Stenehjem, Attorney General, to State
Senator Aaron Krauter 4 (Feb. 22, 2002), available at http://www.ag.state.us/Opinions/2002/
Letter/02-L- 12.pdf (stating that Hoeven had been in office approximately four months at the time
of the fundraiser, over three years before the next primary and general election for the office of
Governor).
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Judge Bohiman and the Attorney General reached opposite conclusions
in their interpretation of the old definition of contribution. 254 The Attorney
General concluded that because the definition did not include the words
"anything of value," a contribution was limited only to money, and did not
include the donation of goods or services. 255 Judge Bohlman concluded
that the old definition of contribution included goods or services rather than
256
being limited to money.
Under the new definition of contribution, goods and services are
considered contributions. 257 For the fundraiser, BNSF provided the use of
dining cars and food.258 BNSF was to be reimbursed for the use of the cars
and for the food.259 Because BNSF was not reimbursed, the use of the cars
and the food would be considered a contribution under the new definition.260 The definition states that a contribution is anything of value. 261
The statute defines anything of value as a good or service that is worth
more than a nominal value. 262 The use of the railway cars alone was billed
at $450.263 This is more than a nominal value even without including the
cost of the food.264
The new definition also states that a contribution does not include
"contributions of products or services for which the actual cost or fair
market value are reimbursed by a payment of money." 265 Therefore, if
BNSF had been reimbursed for the use of the railway cars and the food,
they would not have been considered a contribution under the new definition. 266 This provision is a potential problem area. It does not make clear
how much time a candidate has to reimburse an entity that has donated to
the candidate. 267 The question remains whether a candidate who is accused
of receiving an illegal contribution can remedy the violation and remain
free from any sanctions simply by reimbursing the donor.268 The statute

254.
255.
256.
257.
258.
259.
260.
261.
262.
263.
264.
265.
266.
267.
268.

Id. at 3; Tomac v. Jaeger, No. 02-C-338, slip op. at 3 (N.D. Dist. Ct. Sept. 3, 2002).
Letter Opinion 2002-L-12, at 4.
Tomac, No. 02-C-338 at 3.
N.D. CENT. CODE § 16.1-08.1-01(3) (2004).
Wetzel, supra note 1, at A 1.
Id.
N.D. CENT. CODE§ 16.1-08.1-01(3).
Id.
Id.
Wetzel, supra note 1, at Al.
N.D. CENT. CODE § 16.1-08.1-01(3).
Id. § 16.1-08.1-01(3)(f).
Id. § 16.1-08.1-01(3).
Id.
See id. § 16.1-08.1-07 (defining penalty for willful violation).
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does not express a time frame for reimbursing a donor in order for the
69
donation not to be considered a contribution.
VII. CONCLUSION
There was widespread agreement that North Dakota's definitions of
candidate and contribution needed changing.2 70 Two legal opinions reached
very different conclusions regarding the interpretation of candidate and
contribution. 271 The Attorney General concluded that a contribution was
limited to a cash donation, 272 while Judge Bohlman concluded that goods
and services should be included in the definition.2 73 Rather than challenge
the district court opinion, the Attorney General publicly stated that he
would attempt to write legislation to clear up the problems with the
definitions. 274 Some of the changes were needed more than others. The
words "anything of value" needed to be added to the definition of
contribution because North Dakota was the only state defining contribution
that did not include those or similar words in its definition. For whatever
reason, the original drafters of the definition struck "anything of value"
from the original definition of contribution. 275 Striking those words
potentially left the definition to be only about donations of money.
Although it has been argued that the old definition could be construed to
include things other than money, a plain reading of the statute could lead
the reader to believe that only money was considered a contribution. 276
The 58th Legislative Assembly improved North Dakota's definitions of
candidate and contribution.2 77 Applying the new definitions to the
Governor Hoeven fundraising incident, North Dakota's definitions are
much clearer and easier to interpret. 278 The changes to "candidate" and
"contribution" brought North Dakota more in line with the rest of the

269. Id.
270. Dale Wetzel, Lawmakers Want Changes in Campaign Finance Rules, BISMARCK
TRIBUNE, Feb. 25, 2002, at Al.
271. See generally Letter Opinion 2002-L-12, from Wayne Stenehjem, Attorney General, to
State Senator Aaron Krauter, (Feb. 22, 2002), available at http://www.ag.state.us/
Opinions/2002/Letter/02-L-12.pdf; Tomac v. Jaeger, No. 02-C-338, slip op. (N.D. Dist. Ct. Sept.
3, 2002).
272. Letter Opinion 2002-L-12, 4 (February 22, 2002).
273. Tomac, No. 02-C-338 at 3.
274. Boldt, supra note 33, at Al.
275. Letter Opinion 2002-L-12, 3 (February 22, 2002).
276. Tomac, No. 02-C-338 at 2-3.
277. Dale Wetzel, Tougher, But Still Too Weak, BISMARCK TRIBUNE, March 10, 2003, at
Al.
278. N.D. CENT. CODE § 16.1-08.1-01 (2004).
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United States in how it defines "candidate" and "contribution."279 Having
definitions that are more similar to the rest of the states will help North
Dakota in interpreting its own definitions. Court cases from other states
with similar definitions can provide guidance in interpreting North Dakota's
definitions. While North Dakota campaign finance law will still be seen as
among the least restrictive in the United States, North Dakota's history,
which is based on candidate integrity and reasonable funding levels, allows
the state to function with less rigid campaign finance laws. 280
ChristopherD. Friez*

279. ALA. CODE § 17-22A-2 (Supp. 2003); ALASKA STAT. § 15.13.400 (2002); ARIz. REV.
STAT. ANN. § 16-901 (West Supp. 2003); ARK. CODE ANN. § 7-6-201 (Michie Supp. 2003); CAL.
GOV'T CODE §§ 82015, 82007 (West Supp. 2004); COLO. REV. STAT. § 1-45-103 (2003); CONN.
GEN. STAT. ANN. §§ 9-333a(I0), -333b (West 2002); DEL. CODE ANN. tit. 15, § 8002 (1999);
FLA. STAT. ANN. § 106.011 (West Supp. 2004); GA. CODE ANN. § 21-5-3 (Harrison 2003); HAW.
REV. STAT. § 11-191 (Supp. 2003); IDAHO CODE § 67-6602 (Michie Supp. 2004); 10 ILL. COMP.
STAT. ANN. 5/9-1.3 to -1.4 (West 2003); IND. CODE ANN. §§ 3-5-2-6, 3-5-2-15 (Michie 2002);
IOWA CODE § 68A. 102 (West Supp. 2004); KAN. STAT. ANN. § 25-4143 (2000); KY. REV. STAT.
ANN. § 121.015 (Michie Supp. 2003); LA. REV. STAT. ANN. § 18:1483 (West 2004); ME. REV.
STAT. ANN. tit. 21-A, § 1012 (West Supp. 2003); MD. CODE ANN., ELEC. LAW § 1-101 (Supp.
2003); MASS. GEN. LAWS ANN. ch. 55, § I (West Supp. 2004); MICH. COMP. LAWS §
169.204(Sec. 4) (West 1989); MINN. STAT. ANN. § 10A.01 (West Supp. 2003); Miss. CODE ANN.
§ 23-15-801 (2001); Mo. ANN. STAT. § 130.011 (West 2003); MONT. CODE ANN. § 13-1-101
(2003); NEB. REV. STAT. §§ 49-1409, -1415 (1998); NEV. REV. STAT. ANN. §§ 294A.005,
294A.007 (Michie 2002); N.H. REV. STAT. ANN. § 664:2 (Supp. 2003); N.J. STAT. ANN. §
19:44A-3 (West Supp. 2004); N.M. STAT. ANN. § 1-19-26 (Michie 2003); N.Y. ELEC. LAW § 14100 (McKinney 1998); N.C. GEN. STAT. § 163-278.6 (2003); N.D. CENT. CODE § 16.1-08.1-01
(2004); OHIO REV. CODE ANN. § 3517.01(B) (Anderson Supp. 2002); OKLA. STAT. tit. 74, App.
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